UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A
NEAL F. GASSER,
Plaintiff,
V. ; Civil Action
No. 00-534 (GK)
CHARLES H. RAMSEY,

Def endant .

MEMORANDUM OPI NI ON

I nt roduction

Plaintiff Neal F. Gasser, a District of Col unbia police officer,
bri ngs suit agai nst his enpl oyer under the Anrericans with Disabilities
Act, 42 U.S.C. § 12101 et seq. ("ADA"), and Section 501 of the
Rehabilitation Act of 1973, as anended, 29 U.S.C. § 791 et seq.!?
Plaintiff all eges that Defendant has di scri m nat ed agai nst hi mon t he
basi s of disability, real or perceived, by placing himonlimted duty,
restricting himto desk work and (for a limted period of tine)
forbidding himfrom wearing his uniform and carrying his gun.
Plaintiff alleges that Def endant percei ves hi mto be di sabl ed because

he was di agnosed with a Protein Sdeficiency inJune 1996 and nust t ake

! The parties do not argue, and the case |aw does not
i ndicate, that the rel evant anal ytical or | egal questions depend
on whether Plaintiff’s cause of action is brought under the ADA
or the Rehabilitation Act. See, e.qg., Daugherty v. City of El
Paso, 56 F.3d 695, 697-98 (5th Cir. 1995). Therefore, this
Opinion sinply refers to the ADA.
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prescription nedication, Counadi n, to prevent his bl ood fromclotting.

Before this Court i s Def endant Charl es H Ransey’s Motion for
Judgnent on t he Pl eadi ngs, pursuant to Fed. R Civ. P. 12(c). Upon
consi deration of the parties’ pl eadings and the entire record herein,
Def endant’ s notion for judgnent on the pleadings [#15] is denied.
1. Statenent of Facts?

Plaintiff has been a police officer withthe Di strict of Col unbi a
Met ropol i tan Police Departnment for over thirteen years. Plaintiff
al | eges that he has regul arly recei ved positive performance eval uati ons
and has received two pronotions, nost recently to the position of
Supervisory Sergeant in May 1994. Plaintiff all eges that he perforned
his full duties as Supervisory Sergeant fromJanuary 1997 t hr ough
Decenber 1998, and t hat t hroughout t hat peri od he had i nforned t he
Policeand FireCinic (“theCinic”), whichis responsiblefor the
medi cal treatnment of D.C. police officers, that he took the
prescription drug Coumadi n.

| n Decenber 1998 Pl aintiff sprained his wist inan off-duty car
accident. He pronptly reportedthe acci dent to Def endant and submtted
to exam nation by the Clinic as required. He all eges he was

“tenporarily di sabl ed” for three weeks due to his sprain. Wen he

2 For purposes of ruling on Defendant’s notion, the factual
al | egati ons of the Conpl ai nt nust be presuned to be true and | i beral ly
construedinfavor of theplaintiff. Shear v. National Rifle Ass’ n of
Am , 606 F. 2d 1251, 1253 (D.C. Cir. 1979). Therefore, the facts set
forth herein are taken fromPlaintiff’s Conplaint.
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returnedtothe dinic at the end of the three weeks, Plaintiff alleges
that the dinic’ s physiciantoldhimhe couldnot returnto full duty
sol ely because he took Coumadin. According to Plaintiff, the
physician’s rationale was that any severe trauma could lead to
Plaintiff's death from bl ood | oss.

Def endant sent Plaintiff to an i ndependent nedi cal exam ner
speci al i zi ng i n hemat ol ogy and oncol ogy, who prepared a report for the
A iniconJune 25, 1999, concluding that Plaintiff couldreturntofull
duty. Plaintiff alleges that he was subsequently sent to anot her
doct or who di d not speci alize in hematol ogy, who prepared areport on
August 19, 1999, that “recommended that Plaintiff berestrictedto
of fice duties, but whichallowed Plaintiff toperform*[] full duty

activities. Conplaint at 4. Plaintiff states that his treating
physi ci an provi ded Def endant with awitten report concl udi ng t hat
Plaintiff could performhis full duties.

Def endant kept Plaintiff onlimted duty until Decenber 1999, when
he was finally granted perm ssionto wear his uniformand badge and
carry his weapon but still restricted to office work. Plaintiff
al | eges that ot her supervisors currently work substanti al overtine and
for outside enpl oyers, but that Defendant prevents Plaintiff fromdoi ng
ei t her.

Plaintiff states that he filed a claim of disability

di scrim nation wththe EECC on August 12, 1999, and t hat t he EECC has



aut hori zed himto bring suit. Plaintiff requests that this Court order
Def endant toreturn Plaintiff tofull duty, to pay his | ost wages and
benefitswithinterest, to conpensate hi mfor pain and suffering, to
pay puni tive danmages, and to pay his costs. Plaintiff al so seeks an
i njunctionto prevent Def endant fromengagi ngin simlar conduct inthe
future.
I11. Standard of Review

Because this is a Rule 12(c) notion for judgnment on the
pl eadi ngs, the Court nmust "view the facts presented in the
pl eadi ngs and the inferences to be drawn therefromin the |ight

most favorable to the nonnoving party."” Moore v. United States,

213 F.3d 705, 713 n.7 (D.C. Cir. 2000) (internal citations and
quotations omtted). The Court may not consider evi dence

"out si de t he scope of the conplaint.” Terry v. Reno, 101 F. 3d 1412,

1423 (D.C. Cir. 1996). The noving party nust show"that no materi al

i ssue of fact remmins to be solved, and that he or sheis clearly

entitledtojudgnent as a matter of | aw. " Haynesworthv. Mller, 820
F.2d 1245, 1249 n. 11 (D.C. Cir. 1987) (citing nunmerous cases). | V.
Anal ysi s

A. Requirements for Bringing an ADA Cl aim

The ADA prohibits an enpl oyer fromdiscrimnating agai nst a
"qualifiedindividual with adisability because of the disability of

such individual." 42 U S.C. 8§ 12112(a). An individual has a



"disability" within the nmeaning of this section if he has, or is

"regarded as having," "a physical or nental inpairnment that

substantially limts one or nore of the major life activities of such
an individual." 42 U S.C. 8§ 12102(2)(A) & (C) (enphasis added).
“"Major lifeactivities" are defined as "caring for onesel f, perform ng
manual tasks, wal ki ng, seeing, hearing, speaking, breathing, |earning,
and working." 29 C.F.R 1630.2(i). Toshowthat hisability to work
is "substantially limted," Plaintiff nmust showthat he woul d be
"significantlyrestrictedinthe ability to performeither aclass of
j obs or a broad range of jobs in various classes conpared to the
aver age person havi ng conparabl e training, skillsandabilities." 29
C.F.R 1630.2(j)(3)(i).

To state a cl ai munder the ADA, a plaintiff nmust prove not only
that he i s di sabl ed or "regarded" as bei ng di sabl ed, but al so that he
isa"qualifiedindividual" under the Act (i.e., ableto performthe
essential functions of the job, with or wthout reasonable
accommodati on), and that he has suffered an adver se enpl oynent acti on

because of his real or perceiveddisability. See Swanks v. WWATA, 179

F.3d 929, 934 (D.C. Gr. 1999). Because thereis no dispute regarding
whet her Plaintiff is a"qualifiedindividual," the Court will not

address this ADA el enent.



B. Plaintiff Adequately All eges That He I s Regarded As
Having A Disability

1. The Condition Resulting fromPlaintiff’s Medicationis
Consi dered a Disability under the ADA

Pl aintiff argues t hat Def endant has "regarded" hi mas di sabl ed
because Plaintiff has a Protein Sdeficiency and t akes nedi cationto
alleviate this di sease which has a side effect of bl ood thinning.
Def endant contends that Plaintiff is not disabled or regarded as
di sabl ed because, whil e taki ng hi s medi ci ne, "he has experi enced no
difficulty whatsoever.” Def.’s Mt. for J. on Pleadings at 6.

Def endant m sunder stands the rel evant i nquiry. The Suprene Court
has hel d that "t he determ nati on of whet her an i ndi vi dual is di sabl ed
should be made with reference to neasures that mtigate the

individual s inpairment." Suttonv. United Airlines, 527 U. S. 471, 475

(1999). Therelevant inquiryis whether "thelimtations anindividual
wi th an inpairnment actually faces areinfact substantiallylimting."
Id. (enphasisinoriginal). Any argunent that "persons be judgedin
their uncorrected or unmtigated stateruns directly counter tothe
i ndi vidualized inquiry mandated by the ADA." |d. at 483-84.
Based on the cl ear i nport of Sutton, Plaintiff has all egedthe
exi stence of adisability. Wiile he nay not experience any j ob-rel at ed
difficulty because of the Protein Sdeficiency, thisis because he
t akes nedi cati on (Counadi n), whichitself causes Plaintiff’s bloodto

t hi n, thus exposi ng hi mt o danger (accordi ng to Defendant). |n other



words, it is the Coumadin, as the mtigating neasure, not the
under | ying Protein Sdeficiency, which causes Plaintiff’s disability,

real or perceived. See Sutton, 527 U. S. at 475, 483. Accordingly,

Plaintiff’ s blood thinningcondition--whichisthe allegedreason for
his being transferred to a desk job--is properly considered a
"disability" for purposes of the ADA.
2. Plaintiff Adequately Alleges that Hi s Perceived
Disability "Substantially Limts" His Job
Per f or mance
Because work (rat her than wal ki ng, speaki ng, seeing, etc.) isthe

"major lifeactivity" that allegedly "substantially limts” Plaintiff

fromperformng his job, he nust showthat heis "unabletoworkina

broad cl ass of jobs." Sutton, 527 U. S. at 491 (enphasi s added). In
ot her words, Plaintiff nust allegethat the purported rationale for the
di scrim nation agai nst hi mhas precl uded hi mfromperform ng not j ust
his present (or rather, fornmer) job, but froma whol e host of j obs.
Id.

Plaintiff alleges that Defendant’ s rational e for discrimnation
(iL.e., for reassigning himto adesk job) isthat Plaintiff’s condition
subj ected hi mto the possibility of "severe traum" whil e on police
patrol. Plaintiff contends that this rational e would prevent hi mfrom
obt ai ni ng enpl oynent in alarge category of jobs, and accordingly, his
"regarded" disability shoul d be considered a "substantial limt" onhis

ability towork. Accordingto Plaintiff, oneis inherently subject to



severetraumain alarge category of jobs, particularly those which
require enployees to drive (many jobs), to use heavy machinery
(assenbly |ine workers and general manufacturing), or to expose
t hensel ves t o physi cal danger (police officers, firefighters, security
guards, construction workers).

Further, Plaintiff contends that the police district to which he
was assi gned was a "business district” with mnimal risk of conbat, and
t hat he had "never been faced with a conbat situation. . . since being
assigned"” there in 1994. Pl.’s Opp’'n to Def.’s M. for J. on
Pl eadings ("Pl."s Opp’'n") at 11 n.4. Therefore, his risk of
experiencing truly "severe traunn" was slight, thus undercutting
Def endants’ purported excuse for reassigning him and, nore
i nportantly, showi ng that Defendant’ s justification, if true, would
renove Plaintiff froma |arge nunber of jobs in the econony.

Si nce Defendant didnot filea Reply Brief, it isinpossibleto
know preci sel y what hi s response woul d be. ® Even t hough Defendant
acknowl edges i n his Motion the recent Suprenme Court deci si ons which

shed Iight on the i ssue of "substantial inpairnent,"” Suttonv. United

Airlines, supra, and Murphy v. UPS, 527 U. S. 516 (1999), he then

proceeds torely on earlier, non-binding cases fromot her federal

circuits which Defendant cl ai ns "portend[ ed]" the Suprene Court’s

3 Defendant filed a praecipe indicating that it "waives his
right to file areply”" to Plaintiff’s Opposition.
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deci sions inSutton and Mur phy by di sm ssi ng conpl ai nts t hat Def endant

clainse were simlar to the one in the instant case.

Def endant enphasi zes one decisionin particular, Bridgesv. Gty
of Bossier, 92 F.3d 329 (5th CGir. 1996). The Court finds his argunents
unpersuasi ve. Infact, Bridges cuts against, rather thanin favor of,
Def endant. InBridges, theplaintiff appliedto be afirefighter but
was rej ect ed because he had a m | d f ormof henophilia, which caused him
to potentially experience severe bl ood | oss under certain conditions.
The rational e provi ded for the di scri m natory deci si on was that, just
asintheinstant case, the plaintiff woul d be exposed to "extrene ri sk
of severetrauma" as afirefighter, and such atrauna woul d expose t he
plaintiff to "excessive bleeding." 1d. at 331, 333 n.4. Thedistrict
court found in favor of the defendant, after a bench trial, onthe
ground t hat only a narrowcl ass of jobs routinely exposes enpl oyees to
"extrene traumn" and therefore plaintiff could not claimhe was
"substantially limted" under t he ADA because of his condition. The
Fifth Circuit affirnmed.

What i s i nportant about Bri dges, at | east for the purposes of the
i nstant case, isthat the court found, based on expert testinony, that

firefighters al one anong enmer gency personnel routinely experience

severe trauma on the job. In fact, it noted that they subject
t hensel ves t o such trauma every tine they "enter astructurefire" or

attenpt to locate victins in a fire. I d.



Significantly, the court concl uded that there was "no record
evi dence that | awenforcenent personnel [incontrast tofirefighters]
are routinely exposed to extrene trauna.” |d. at 333. The court
i kewi se found t hat EMIs and paranedi cs, while certainly exposedto
traumati c situations, were not subjectedtothe sanme | evel of trauna as
firefighters (i.e., "extrenetraum"). ld. at 334 n.6. The court, in
ot her words, defined the phrase "extrene trauma" i n an exceedi ngly
narrowsense--certainly much different than the definition Defendant in
this case would have the Court adopt.

I nthe present case, Defendant has failed to showthat the ki nd
of trauma a police officer routinely encounters (especially one who
works i n a business district whichentailslittle conbat action, as was
the case with Plaintiff prior to his transfer) is significantly
di fferent fromthe kind of trauma t hat | arge nunbers of enpl oyees face
inthe course of different |ines of enpl oynent. Accordingly, sincethe
way t hat Defendants all egedly regard Plaintiff’s disability would
potentially preclude himfrom a "broad class" of jobs, he has
sufficiently pledthe exi stence of a "substantial Iimting" disability.

C. Plaintiff Has Adequately All eged an Adverse Enpl oynent
Acti on

The final factor Plaintiff nmust plead is that an "adverse
enpl oynment acti on” was taken against him Plaintiff has nmade this

showi ng, for purposes of surviving Defendant’s notion.
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Both parties correctly citeBrown v. Brody, 199 F. 3d 446 (D. C.

Cir. 1999), arecent D.C. Circuit opinion addressingthisissue. In
t hat deci sion, our Court of Appeal s declared that a plaintiff nust show
that the action taken against himor her has "materially adverse
consequences affecting the terns, conditions, or privil eges of her

enpl oynment or her future enploynent opportunities.” 1d. at 457.

Merely being transferred fromone departnent to anot her, without

"dimnution in pay or benefits” is not sufficient. [BDBefendant

contends that Plaintiff receiveda "lateral transfer” just |ikethe
plaintiff inBrown and t herefore has not satisfiedthe show ng for an
"adverse enpl oynent action." Defendant further argues that, tothe
extent that Plaintiff has | ost the opportunity to receive overti me pay,

he was never "entitled" to such overtine, and therefore cannot claim
his new job placenent affects any of his terns or conditions of

enpl oynent .

The Court finds that Plaintiff has satisfied the standard

articulated in Brown v. Brody for an adverse enpl oynent action.
Plaintiff has certainly been "aggri eved" by t he acti on taken agai nst

him See Cones v. Shalala, 199 F.3d 512, 521 (D.C. Cir. 2000).

Plaintiff contends that in his newdesk job, heis ineligible for
$20, 000 per year inovertinme pay. Thisis atangibleloss of benefits,
and it matters not whether Plaintiff was legally "entitled" tothe

overtinme pay or not. See Passer v. Anerican Chem Soc’y, 935 F. 2d 322
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(D.C. Cir. 1991) (enployer’s cancelling of synposiumin honor of
pl aintiff was adverse enpl oynent action, even t hough cerenony was
gratuitous) (cited approvingly by Cones, 199 F.3d at 521). In
addi ti on, he al | eges that he has | ost "pronoti onal opportunity as a
result of his being put onlight duty status.” Pl.’ s Qop’n at 18; see
al so Cones, 199 F. 3d at 521. These circunstances, if true, woul d be
sufficiently "material"” to constitute an adverse enpl oynent acti on.

See Brown, 199 F.3d at 456-57 (citing Burlington Indus., Inc. v.

Ellerth, 524 U.S. 742 (1999)).
V. Concl usion

For the reasons expressed above, Plaintiff has stated a claim
under t he ADA and/ or Rehabilitation Act. Accordingly, Defendant’s
nmotion for judgment on the pleadings is denied.

An Order will acconpany this Menorandum Opi ni on.

Dat e G adys Kessl er
United States District Judge
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UNI TED STATES DI STRI CT COURT
FOR THE DI STRI CT OF COLUMBI A

NEAL F. GASSER,
Plaintiff,
: Civil Action
V. : No. 00-534 (GK)
CHARLES RAMSEY,

Def endant .

ORDER
This matter i s before the Court on Defendant’s Moti on for Judgnent
on t he Pl eadi ngs [ #15]. Upon consi derati on of the pl eadi ngs and t he
entire record herein, it is this day of October 2000
CRDERED, t hat Def endant’s Motion for Judgnment on t he Pl eadi ngs

[ #15] is deni ed.

d adys Kessl er
United States District Judge
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